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Don’t Take it Personally:  Why Everyone Needs to Understand E-Verify for Federal 
Contractors

by L. Batya Schwartz Ehrens and Angelo A. Paparelli

With the ongoing support of the Obama Administration and Congress, enrollment in E-Verify –
love it or hate it – is growing like kudzu. E-Verify is the online federal system to confirm 
employment eligibility that supplements the paper-based or digital versions of the Form I-9 
(Employment Eligibility Verification).   

In his June 6, 2008 Executive Order requiring federal contractors to use E-Verify, President Bush 
delegated to Michael Chertoff, then the Secretary, Department of Homeland Security (DHS), the 
responsibility to establish the “terms and conditions for use of the system…and procedures for 
monitoring the use, failure to use, or improper use of the system.”1  The final rule mandating use 
of the E-Verify program by all federal contractors was published in the Federal Register on 
November 14, 2008, originally to take effect on January 19, 20092 but later delayed to take effect 
on June 30, 2009 due to the Obama administration decision to review regulations passed or 
pending from the Bush administration and also due to a lawsuit challenging the rule.3

In October 2008, a month prior to publishing the final rule, Immigration and Customs 
Enforcement (ICE) identified and fined James Reid, the owner of a small Maryland cleaning 
company, over $22,000 for his failure to verify identity and work authorization for several 
workers he had employed in the cleaning service.  Despite running and receiving U.S. Secret 
Service clearances on each worker, Reid’s company, including five employees without work 
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authorization, had been regularly cleaning DHS Secretary Michael Chertoff’s house.  Reid’s 
company had also cleaned the homes of several other government officials including Bill and 
Hillary Clinton and Madeleine Albright, although in those houses the company served as a 
subcontractor and billing was processed through another contractor.4

Given his federal job, Chertoff’s self-referential domestic encounter with ICE investigators is not 
surprising.  Chertoff’s role as the subject of an investigation, however, even as an indirect 
employer of unauthorized workers, is ironic, if not perversely delicious, given his reputation as 
the father of a newly reinvigorated raid-based program of worksite compliance.  Other 
government superstars, including Zoe Baird, Kimba Wood, and Timothy Gaihtner, have also 
been involved in similar predicaments for allegedly hiring undocumented immigrants as 
nannies.5  While Chertoff’s association with Reid’s unauthorized workers may initially shock 
casual observers of the immigration system, his more quotidian role as an individual seeking a 
clean home demonstrates the range of individuals who may eventually be held accountable for
employment verification measures.  The severity of the problems of accurate employment 
verification measures require systems, including E-Verify, that are both robust and foolproof.

As one of the first major steps in fashioning a solution to America’s worksite enforcement 
problems, E-Verify faces large challenges and raises many questions. Whether the new rule on
federal contractors, and the ones which will likely follow to expand the reach of mandatory E-
verify among all business sectors, will provide a comprehensive solution to all aspects of 
worksite enforcement, remains to be seen.  Will a “new and improved” E-verify allow the 
government to monitor effectively and “cleanse” the workforce of unauthorized foreign citizens?  
Can these programs minimize the costs to employers and simultaneously provide viable 
alternatives to employing unauthorized foreign workers?  Will they prevent disproportionate 
economic impact on small businesses?  And finally, will they be complemented by programs to 
create legal pathways to work authorization for the estimated 12 million unauthorized immigrant 
workers who are essential to the American economy in homes, farms, and factories across 
America?

The final rule, affecting millions of foreign workers and countless employers throughout the 
U.S., is one of the first and most far-reaching attempts by DHS and U.S. Citizenship and 
Immigration Service (USCIS) to join forces with Immigration and Customs Enforcement (ICE), 
the Social Security Administration (SSA) and other government agencies to use databases and 
software to detect and eradicate unauthorized employment from the federal contractor and 
subcontractor workforce.  This rule signals a strategic change in the government’s approach to 
resolving the worksite enforcement crisis in the U.S., and it is expected that mandatory 
enrollment and use of E-Verify will eventually spread to all employers.  

This article will describe the history of the programs which has evolved into E-Verify.  It will 
also offer explanations designed to help federal contractors understand the new rules, and 
recommendations to design compliance programs in ways that minimize financial and 
organizational cost, exposure, and damage. 
                                               
4 Hsu, Spencer, Cleaning Firm Used Illegal Workers at Chertoff's Home, Washington Post, December 11, 2008.
5Holland, Steve, Obama scrambles on Geithner, bailout concerns, Reuters, January 14, 2009.
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I. Legislation Leading up to the Federal Contractor Rule

The Immigration Reform and Control Act of 1986 (IRCA)6 amended the Immigration and 
Nationality Act (INA)7 to prohibit hiring or continuing the employment of workers whom the 
employer knows are unauthorized.  IRCA also established a paper-based employment 
verification system and a set of rules designed to prohibit unlawful immigration-related 
employment discrimination. In 1992, the legacy agency, the Immigration and Naturalization 
Service (INS), launched the precursor to today’s E-Verify, called the Telephone Verification 
System (TVS).8 The TVS was followed in 1996 by the Basic Pilot/Employment Eligibility 
Verification Program,9 enacted as part of the Illegal Immigration Reform and Immigrant 
Responsibility Act (IIRIRA).10

The Bush Administration directed all executive branch departments to use the Basic Pilot 
program, and later re-branded it as E-Verify. The Basic Pilot program derived its database of 
information on lawful permanent residents and naturalized U.S. citizens from a system of 
records, Systematic Alien Verification for Entitlements (SAVE), that was intended to confirm 
whether individuals in this population were eligible for welfare and other state or federal 
benefits.11  Thus, Basic Pilot, and its offspring, the current E-Verify system, were never 
conceived initially as a system to confirm the employment eligibility and identity of native-born 
U.S. citizens and nonimmigrant workers or foreign citizens with work permits.

II. Setting the Stage for E-Verify

E-Verify continues to evolve in order to equip participating employers with a means to check the 
status of new hires online by comparing the information on an employee’s I-9 Form to electronic 
databases maintained by the DHS and SSA.  According to a USCIS 2008 press release, 100,000 
employers are currently enrolled in the program, and from October 2008 to January 2009, over 
two million queries were run through E-Verify.12   After launching significant enhancements to 
improve the accuracy of the system, including verifying naturalized citizens directly with USCIS 
records, the DHS has also been pumping up its branding and marketing strategies in order to 
publicize the program.  The January 8, 2009 USCIS press release identified the 100,000th

employer to enroll as if there was a free turkey giveaway.  DHS has also underwritten National 
                                               
6 Immigration Reform and Control Act of 1986, Pub L. 99-603, 100 Stat 3359 (codified at 8 USC. 1324a et seq.)
7 Immigration and Nationality Act of 1952 (INA), Pub. L. No. 82-414 § 274A(a)2 (codified as amended at 8 USC
1324a(a)(2)).
8 69 Interpreter Releases 702 (June 8, 1992); 515 (Apr. 27, 1992).
9 See the Basic Pilot Program Extension and Expansion Act of 2003 (PL 108-156).
10 Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Division C of the Omnibus 
Appropriations Act of 1996 (H.R. 3610), Pub. L. No. 104-208, 110 Stat. 3009.
11 Information from USCIS about the SAVE program can be found at:  http://tinyurl.com/3jva82
(last accessed on 2 May 2009).
12 100,000 Employers Use E-Verify Program, USCIS Press Release, January 08, 2008 available at
http://tinyurl.com/9za6cp  last accessed May 2, 2009.
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Public Radio (NPR) to promote the program to NPR’s listeners through a short audio ad, 
bringing E-Verify to every listener tuning into NPR as they brush their teeth before work.13  

For most private employers, E-Verify is now a voluntary program except where state legislation 
requires mandatory enrollment, but the Executive Order and final rule make participation 
mandatory for all federal contractors, as well as for certain subcontractors participating in the 
supply chain of federal contracts, to verify that their employees are eligible to work in the United 
States.  President Bush and DHS Secretary Michael Chertoff have identified E-Verify as the 
system of choice claiming it is “the best available means to confirm identity and work 
eligibility.”14

According to the press statement accompanying the Executive Order, as well as the order itself, 
the new E-Verify requirement promises economical and efficient completion of federal 
government contracts by ensuring a stable and dependable workforce for all government 
projects.  E-Verify’s proponents also maintain that government projects staffed by unauthorized 
workers, even if the employers are unaware of the absence of valid work authorization, leads to 
disruption and increased expense when the executive branch enforces immigration laws for 
government projects.15  Finally, the Bush Administration claimed that the change will allow the 
government to ensure that its supply chain is not compromised by the presence of unauthorized 
workers, which would jeopardize both national security and compliance with the nation’s 
immigration laws. 

III. Implementation of E-Verify Final Ruling for Federal Contractors Delayed

Although the final rule requiring federal contractors and subcontractors to enroll in and use E-
Verify for new (and some existing) employees was due to take effect January 15, 2008,16 the 
effective date was delayed until May 21, 2009, and it was later suspended until June 30, 2009.
The delays come as the result of a challenge filed by the American Council on International 
Personnel (ACIP), the U.S. Chamber of Commerce, the Society for Human Resource 
Management, Associated Builders and Contractors, and the HR Policy Association seeking 
declaratory and injunctive orders that the final rule and the Executive Order exceed the authority 
of the executive branch.17  The challenge emphasizes the burden the rule places on employers 
and argues that Congress had specifically prohibited mandating E-Verify in the Illegal 
Immigration Reform and Immigrant Responsibility Act (IIRAIRA), including re-verification of 
current employees. After the announcement of the delay was published in the Federal Register, 
                                               
13 Shepard, Alicia C. Should NPR Run Funding Credits from the Department of Homeland Security?, November 25, 
2008, available at http://www.npr.org/ombudsman/2008/11/should_npr_run_funding_credits.html last accessed 
May 2, 2009.  The ad announces, “Support for NPR comes from NPR stations, and the Department of Homeland 
Security (DHS), offering E-Verify, confirming the legal working status of new hires. At DHS dot gov slash E-
Verify."
14 See Executive Order amending Executive Order 12989 of February 13, 1996.
15 Id.
16 See 73 Fed. Reg. 67,651 (Nov. 14, 2008).
17 See Chamber of Commerce of the United States of America, et al. v. Michael Chertoff, et al., Civil Action No. 
AW-08-3444 (D.Md.).



5

both parties will file briefs in favor or opposing the new rule.18  

The second cause of delay of the effective date is the result of a memorandum issued by the 
Obama Administration requesting additional time to review all Bush Administration regulations 
not yet under effect.19  

IV. Requirements under the New Rule

As noted, E-Verify is an online database operated by DHS and USCIS in partnership with the 
SSA.20 It allows participating companies that have entered into a Memorandum of 
Understanding with DHS to enter information on identity and employment eligibility provided 
by a newly hired worker into an electronic database to compare and verify the employee’s data 
with DHS and SSA records to certify that the employee is authorized to work in the United 
States. The Executive Order and final rule require federal contractors, and certain subcontractors,
to use E-Verify to confirm the lawful status of any new employee hired to work on any federal 
project in the United States, and unlike other E-Verify participants, requires federal contractors 
to verify the identity and work status of current employees who will be placed on a federal 
project.21

Unless the injunction continues beyond June 30, 2009 due to the pending litigation, on that date 
all new qualifying federal government contracts must contain a clause committing to use the E-
Verify system to verify all new hires (even if not directly performing work under Federal 
contracts), as well as all existing and new hires directly performing work under Federal 
contracts.  While the Rule applies to solicitations and contracts awarded after June 30, 2009, 
consistent with the proposed rule, departments and agencies must amend existing indefinite-
delivery/indefinite quantity contracts to include the clause committing to E-Verify for future 
orders if the remaining period of performance extends at least six months. 

V. Summary of Comments Submitted

The Secretary of Homeland Security designated E-Verify “as the electronic employment 
eligibility verification system to be used by Federal contractors” in response to President Bush’s 
June 6, 2008 Executive Order 13465.22   On June 12, 2008, the Department of Defense (DoD), 
General Services Administration (GSA), and National Aeronautics and Space Administration 
(NASA), the agencies responsible for Federal Acquisition Regulations (FAR),23 published a
                                               
18 See 74 Fed. Reg. 1937 (January 14, 2009).  See also “Correction:  E-Verify Rule Suspended Until Feb 20,” 
available at http://www.acip.com/cgi-bin/doit.cgi?226:361:1:3:3183 last accessed May 2, 2009.
19 See also Use of E-Verify by federal contractors has been further delayed through June 30, 2009 by the Obama 
Administration, 74 Fed. Reg. 17793 (April 17, 2009).   See also 74 Fed. Reg. 1937 (January 14, 2009).
20 See USCIS, More E-Verify FAQs available at http://tinyurl.com/4v55yu (last visited on May 2, 2009).
21 Executive Order amending Executive Order 12989 of February 13, 1996.
22 See 73 FR 33837, June 13, 2008.
23 The Federal Acquisition Regulation (FAR) is the set of rules which regulates the acquisition 
process through which the government purchases goods and services. It does not regulate the 
purchasing activities of private sector firms.  Most government agencies are required to comply 
with the FAR.
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Notice of Proposed Rulemaking (the “proposed rule”) in the Federal Register soliciting public 
comments until August 11, 2008 on the changes proposed to implement the terms of the 
Executive Order.  The federal agencies analyzed the public comments, and published the final
rule in the Federal Register, which was to take effect on January 15, 2009,24 but was later 
extended to June 30, 2009. 25

The Councils (DoD, GSA, and NASA) clarified that the primary purpose of the ruling is to 
stabilize the workforce and produce a more economical and efficient procurement system by 
preventing employers from hiring unauthorized foreign workers.  The mandate is not intended to 
regulate immigration.  More than 1,600 comments were submitted by individuals, organizations, 
chambers of commerce and government entities challenging the scope of the Councils’ authority 
to promulgate the ruling, the accuracy of the databases, the strain on the SSA, increased risk of 
employment discrimination, the increased costs to employers, the effects of TNCs on employers, 
due process concerns, and concerns regarding flow down to subcontractors, among many other 
issues.  The DOD, GSA and NASA responded to every concern raised by the public comments, 
and has amended the proposed rule accordingly. 

VI. Changes from the Proposed Rule

The final rule retained many of the elements contained in the proposed rule, but incorporated 
some significant changes in response to the comments submitted.  Among these changes, the 
most significant affect the timeline for enrollment, the monetary value and performance length of 
contracts covered by the rule, the option for federal contractors to verify their entire workforce, 
and exceptions for specific classes of employers.  

Timeline for Enrolling in E-Verify

First, the final rule allows federal contractors participating in E-Verify 90 calendar days from the 
date of the contract award before it must begin using the system for new and existing employees 
(instead of 30 days as stated in the proposed ruling).  After this initial 90 day enrollment period, 
first time users have an additional 30 calendar days (instead of three business days in the 
proposed ruling) to verify existing employees who are assigned to a covered federal contract, but 
have not been previously E-Verified.  Contractors already enrolled and using the program as 
federal contractors have 30 days from the contract date award (rather than from the contractor’s 
E-Verify enrollment date) to verify existing employees assigned to a covered federal contract.  
Note that Contractors already enrolled and using the program as federal contracts for 90 calendar 
days or more will have three business days from the date of hire to verify new hires.  Contractors 
                                               
24 Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council, 
Federal Acquisition Regulation; FAR Case 2007-013, Employment Eligibility Verification, 73 
Fed. Reg. 33,375 (2008) (to be codified at 48 C.F.R. pts. 2, 12, 22, and 52), accessed at 
http://edocket.access.gpo.gov/2008/E8-13358.htm  (last visited May 2, 2009).
25 See 74 Fed. Reg. 1937 (January 14, 2009).  See also “Correction:  E-Verify Rule Suspended 
Until Feb 20,” available at http://www.acip.com/cgi-bin/doit.cgi?226:361:1:3:3183 last accessed
May 2, 2009.
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that have been enrolled in E-Verify for less than 90 calendar days have 90 calendar days from 
the date of enrollment as a Federal contractor to initiate verification of new hires.   

Contracts Requiring E-Verify Clause

The E-Verify compliance clause must be included in prime contracts valued at the “simplified 
acquisition threshold” or $100,000 instead of the micro-purchase threshold ($3,000).  
Subcontracts for services or construction valued over $3,000 (which are part of a qualifying 
Prime contract that requires the clause) still require inclusion of the clause.  However, the E-
verify clause need not be inserted into prime contracts with performance lasting less than 120 
days.  

Reduced Requirements for Identified Employer Groups

In response to comments by certain employer groups, the final rule also modifies the contract 
clause to lessen the requirements for identified groups.  Namely, institutions of higher education, 
state and local governments and federally recognized Indian tribes are only required to verify 
employees assigned to a covered federal contract.  Also, under the final rule, sureties performing 
under a takeover agreement pursuant to performance of a bond must only verify employees 
assigned to a covered Federal Contract, rather than requiring that they verify all new hires.  
Employees who hold specified, active high-level security clearances and background 
investigations completed pursuant to the Homeland Security Presidential Directive (HSPD)-12 
are exempted from the rule even if assigned to a federal contract.

Optional Company-Wide E-Verify Compliance

The most significant change made in the final rule is the provision for contractors to have the 
option to verify all employees of the contractor, including any existing employees not currently 
assigned to a government contract.  If a contractor elects to verify all existing and new 
employees regardless of the employee’s participation in a federal contract, it must notify DHS by 
updating the company profile (the “Maintain Company” page) to indicate that the company 
intends to verify “all new hires and existing employees.”  The company must initiate 
verifications for the entire workforce within 180 days of that notification.  

VII. How Will the Final Rule Affect Employers?

In its proposed rule, the FAR Council estimated that in FY 2009, approximately 168,324 
contractors and subcontractors will be required to enroll in E-Verify, and the identity and 
eligibility of approximately 3.8 million employees will be processed through the system.26 The 
                                               
26 Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council, 
Federal Acquisition Regulation; FAR Case 2007-013, Employment Eligibility Verification, 73 
Fed. Reg. 33,377 (2008) (to be codified at 48 C.F.R. pts. 2, 12, 22, and 52), available at 
http://edocket.access.gpo.gov/2008/E8-13358.htm last accessed May 02, 2009.
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final rule will affect federal contractors, subcontractors and sub-sub contractors in virtually every 
industry ranging from agriculture to aerospace.

The effects of this rulemaking will therefore touch millions of Americans and legal residents in 
the workforce. Any statistically significant flaws in the system could result in catastrophic effects 
on American employers’ ability to staff, contract, and carry out projects for the federal 
government.  E-Verify’s reliability has a checkered history. In 2006, participants in the program 
encountered discrepancies in 17.8 million Social Security records for citizens and legal 
residents,27 a small sample of the errors expected from a larger pool of enrollees. 

Significantly, employees will be required to provide their social security numbers on the Form I-
9 if they are participating in the E-Verify program.  Because the program depends on databases 
from the SSA, the employer cannot complete E-Verify without a social security number.   
Employees who have applied for and are waiting to receive a social security number may not 
begin working until the number is received, and the worker is authorized. 

Since its inception, DHS has encouraged employers to enroll in the employment verification 
system first by implementing the program for all executive branch hiring, and then by extending 
the period of F-1 employment authorization to certain students in STEM (science, technology, 
engineering and math) on condition that their prospective employers enroll in the program.28

Many states have enacted mandatory E-Verify legislation for individuals employed by the state, 
employees of state contractors, or all employees within the state, which will continue to burden 
the system as more and more employers are required to participate.29 Each of these legislative 
developments portends the expansion of mandatory E-Verify participation for all employers.

                                               
27 See Gaouette, Nicole, Bush Widens Worker Checks, LA Times (June 10, 2008).
28 See Extending Period of OPT Practical Training by 17 Months for F-1 Nonimmigrant 
Students With STEM Degrees & Expanding Cap-Gap Relief for All F-1 Students with Pending 
H-1B Petitions, 73 Fed. Reg. 18944 (2008).  In April 2008, following the USCIS lottery for 
85,000 H-1B visas under the U.S. Masters and Bachelors degree caps, USCIS announced that it 
would extend the Optional Practical Training (OPT) time of all STEM (Science, Technology, 
Engineering, Math) F-1 graduates from U.S. universities if their employers enrolled in E-Verify. 
This extension would award these graduates 17 additional months of valuable work authorization 
under OPT, and would also increase their odds at obtaining the highly coveted H-1B visa by 
giving them an extra year to apply for the H-1b status. Only companies willing to participate in 
the E-Verify program could benefit from the extension.
29 In July 2007, Arizona enacted a statute in called The Legal Arizona Workers Act (AZHB 
2779) which requires all employers within the state to participate in E-Verify. This statute was 
challenged by civil rights and employer groups who argued that mandating the use of E-Verify 
denies employers procedural due process. (US Court of Appeals for the Ninth Circuit. No. 07-
17272 D.C. No CV-07-13555-NVW CPLC v. Napolitano.).  Georgia, Oklahoma, Mississippi, 
Idaho, Missouri, North Carolina, and Pennsylvania have also passed legislation requiring state 
employers or state contractors to enroll in E-Verify. Alaska, California, Florida, Kansas, 
Kentucky, Louisiana, Maryland, Missouri, Rhode Island, Utah, and Virginia have discussed the 
issue, and Illinois has prohibited the use of E-Verify by any employer.
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VIII. Risks of Mandatory E-Verify

The most obvious benefits of E-Verify rest in the central purpose of the program: to help 
companies avoid hiring employees without proper work authorization, and to discourage and 
prevent companies from hiring workers known to be unauthorized. The program requires
employers to play an active role in the sleuth work of identifying unauthorized foreign workers. 
This can be beneficial in that it reduces an employer’s ability to hire and exploit unauthorized 
workers in situations where the employer knows of their illegal status.  E-Verify, however, can 
also lead to discrimination and encourage unfair hiring practices favoring U.S. citizens over 
foreign nationals with legitimate work authorization. It also demands a substantial investment of 
time and staff burden, as well as potential liability as employers take on a role as sub-agents for 
the government in identifying and reporting unauthorized workers to DHS. 

In addition to all the foreseeable risks of E-Verify for any participating employer, the final rule 
subjects federal contractors to an additional burden.  They must also determining which existing 
employees must be re-verified, and analyze all existing and future contracts to determine which 
contracts are covered by the final rule.  This is a daunting and perplexing task which will subject 
employers to increased vulnerability to audit and investigation as their information and records 
are readily available to DHS.  As a result, employers seeking to comply with the regulation may 
be found culpable for violations due to inadvertent errors in determining which contracts and 
which employees are covered under the rule. 

In contrast to the statements made in President Bush’s Executive Order and the proposed rule 
that mandatory E-Verify will increase efficiency and productivity, the possibilities of 
inaccuracies and errors may also delay hiring significantly. For example, employers may receive 
erroneous TNC notices where the USCIS database does not accurately reflect the most updated 
record of an individual’s non-immigrant status. 

As a result of faulty data, the employer may be compelled to hire another employee in order to 
avoid significant hiring delays and fulfillment of timelines in a federal contract, and a lawfully 
authorized employee may suffer discrimination before the situation is remedied. Additional 
errors may come from name changes after marriage, typographical errors, and other mistakes in 
data, all of which are errors that may be difficult to rectify quickly. Experienced immigration 
practitioners know that it may take USCIS anywhere from about two months or longer to correct 
an approval notice issued with a typographical error. Employees and employers cannot afford to 
rely on an inflexible, confusing, verification system, which foreseeably can lead to collateral 
adverse consequences. 

Moreover, mandatory E-Verify will require that every employer, from large corporations with 
knowledgeable human resources departments and legal departments, to small Mom-and-Pop 
operations, must be trained in the E-Verify program, and learn how to enroll and accurately 
monitor employees, all while simultaneously complying with the anti-discrimination policies 
built into their E-Verify and I-9 obligations. 

Open access to employment records submitted on-line to the government also threatens privacy, 
and may consequently subject employers to enforcement actions by the Office of Special 
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Counsel for Unfair, Immigration-Related Employment Practices, the Justice Department agency, 
along with the Equal Employment Opportunity Commission, empowered to enforce 
discrimination arising under the INA and other laws. Participation does not promise immunity or 
“safe harbor” to employers, and many employers are rightfully wary of the prospects of not 
merely opening their hiring records, but also submitting them online to DHS. Some feel that 
federal agents should not have unbridled access to an employer’s hiring records and view the 
submission of this information as a serious potential liability for employers. 

Furthermore, employers who do not terminate employment for non-confirmed employees where 
there is an error in the USCIS or SSA database subject themselves to penalties.  The system is 
also incapable of detecting false or stolen documents; thus, if an employer enrolls in E-Verify, 
and is later found to have had actual or constructive knowledge that its workers lacked 
employment authorization, the firm may still be subject to state and federal penalties, including
significant fines and possibly jail time. Because E-Verify cannot detect employees using stolen 
documents from authorized legal residents or US Citizens, identity theft may also become even 
more prevalent.30

Immigrant advocacy groups as well as business associations have criticized mandatory E-Verify 
for the economic burden it will place on these private firms as well as the issues associated with 
Social Security database errors which will prevent companies from employing legal residents.  
Comments to the proposed rule by organizations such as the American Council on International 
Personnel (ACIP), American Immigration Lawyers Association (AILA), the U.S. Chamber of 
Commerce and many other business and immigrant advocacy groups reveal the dangers and 
concerns with the proposed rule. 

AILA submitted comments that the proposed rule exceeds statutory authority, endangers 
employers and exposes foreign national employees to increased discrimination and illegal 
employment practices.31ACIP expressed the concern that the proposal does not guarantee a more 
stable workforce, and predicts that if implemented in the proposed form, it will burden federal 
contractors who in turn will pass that cost along to U.S. taxpayers by increasing the price of the 
contracts. ACIP also maintains that the rule underestimates the cost, time, and resources 
necessary to comply with the rule, particularly with respect to re-verification of existing 
employees.32 The proposed rule creates additional obstacles for foreign nationals seeking to 
                                               
30 See Gaouette, Nicole, Bush Widens Worker Checks, LA Times (June 10, 2008) available at 
http://articles.latimes.com/2008/jun/10/nation/na-immig10 last accessed September 23, 2008.  
Timothy D. Sparapani of the American Civil Liberties Union argues that E-Verify was “not real 
immigration enforcement” because the system could not detect applicants who used documents 
stolen from legal workers.  He predicted the system would prompt more identity theft by illegal 
immigrants. 
31 Comments submitted by the American Immigration Lawyers Association to the FAR 
Secretariat on FAR Docket No. 2008-0001; FAR Case 2007-013 published at 73 Fed. Reg 33374 
on Employment Eligibility Verification, June 12, 2008.
32 Comments submitted by the American Council on International Personnel to the FAR 
Secretariat on FAR Case 2007-013, Federal Acquisition Regulation published at 73 Fed. Reg 
33374 on Employment Eligibility Verification, June 12, 2008.
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obtain work authorization and may dissuade employers from hiring foreign nationals with work 
authorization in order to avoid hiring delays and potential problems by disclosing records. 

Federal contracting expert, Paul C. Light, a New York University professor, questions how the 
Administration will monitor and enforce mandatory enrollment, especially for sub-sub 
contractors who may not even know that they are part of the supply chain for a federal contract.33

This new regulation could therefore place the responsibility of monitoring and enforcing 
compliance through several layers of contracting (i.e. sub-contractors and sub-sub contractors)
on prime contractors. It might also deter private corporations from using U.S. suppliers, a 
perverse development that could result in more outsourcing and offshore sub-contracting for 
federal contracts (assuming foreign outsourcing is allowed under the contract). 

IX. Guidance for Federal Contractors

Mandatory E-Verify procedures for federal contractors seeking to comply with the final rule 
differ slightly from standard E-Verify procedures.  First, employers must identify which 
contracts, if any, are must be modified to include a clause detailing the E-Verify obligation, and 
which employees must be verified.  As previously discussed, some subcontractors and sub-sub 
contractors are also subject to the E-Verify requirements in specific situations and the clause 
committing to enroll in E-Verify must be included in subcontracts qualifying as federal contracts. 

Regardless of whether E-Verify is required, employers must complete an I-9 form for each 
newly hired employee.  If bound by E-Verify, the employer must use documents in complying 
with the I-9 requirements to verify identity (I-9 List A or List B documents), and these 
documents MUST contain a photograph. Thus, for example, a voter registration card, an 
otherwise acceptable List B identity document, must be rejected if (as is typically the case) it 
does not contain a photograph.

Finally, in order to participate in the E-Verify program, the employer must enter into the MOU 
with the DHS and SSA in order to obtain access to the DHS and SSA records. The MOU 
requires employers to abide by current hiring procedures and agree to ensure that no employee 
will be unfairly discriminated against due to the implementation of the E-Verify screening 
program. On January 8, 2009, the DHS released the Memorandum of Understanding for federal 
contractor E-Verify employers.34

After enrollment in E-Verify, and execution of the MOU, the employer must identify the existing
employees assigned to federal contracts for re-verification, and collect I-9s for all new 
employees who will participate in E-Verify in accordance with the hiring procedures outlined in 
the MOU. 

                                               
33 See Gaouette, Nicole, Bush Widens Worker Checks, LA Times (June 10, 2008).
34 On January 8, 2009, the Department of Homeland Security posted a revised
version of the E-Verify MOU for federal contractors which is dated October 29, 2009.  The 
revised version reportedly attempts to clarify issues raised by E-Verify Committee of the 
American Immigration Lawyers Association.



12

Identifying Federal Contracts Affected by the Rule

After June 30, 2009, employers have 30 days to enroll in the “Federal Contract” E-Verify 
program for any federal contracts performed inside the United States, Guam, Puerto Rico, 
District of Colombia, and the US Virgin Islands valued more than $100,000 with a performance 
term of more than 120 days, (or any subcontracts worth more than $3,000).  In addition to 
enrolling in a specially designated program indicating compliance with the final rule by signing 
the non-negotiable Memorandum of Understanding with the Department of Homeland Security, 
federal contractors must confirm that their company profile is updated through the “Maintain 
Company” page of E-Verify to reflect their federal contractor designation, and registering the 
individuals who will be using the system.  Designated “users” must register and take an on-line 
tutorial prior to using the system.

Federal contractors previously enrolled in E-Verify with qualifying contracts or subcontracts 
must modify enrollment to switch to the federal contractor version.   Within 90 days of 
enrollment as a federal contractor, employers must begin using E-Verify for all new hires (even 
those not working directly on a federal contract) within three days after the employee begins 
employment with the company.

E-Verify for Post-November 6, 1986 Employees

Federal contractors must begin using E-Verify for every existing employee working directly 
under the contract hired after November 6, 1986, when Form I-9’s became mandatory.  
However, an employer may elect to use E-verify for all employees, including those not working 
directly under the contract (but hired after November 6, 1986).  If an employer chooses to run E-
Verify on its entire post 11/06/86 workforce, it must notify DHS by selecting that option on the 
“Maintain Company” page of E-Verify. 

For any new contracts or new employees, companies have 30 days to run newly assigned 
existing employees through E-Verify.   E-Verify for general administrative or overhead 
employees not working directly under the Federal contract is not required.   However, the 
employer may elect to run all current employees through E-Verify in lieu of determining whether 
an employee is directly working on a contract, or to avoid accusations that an employee was 
assigned to work on a federal contract for discriminatory reasons. 

It is important to maintain a record of employees run through E-Verify distinguished from 
Federal Contract employees through E-Verify.  Even if an employee works on several contracts 
for the same employer, it is only necessary to run E-Verify once. 

Avoiding Discrimination and other Employer Obligations

The MOU agreement carries with it an obligation not to used E-Verify for pre-employment 
screening of job applicants, or any other unlawful employment practices not authorized by the 
MOU.  The E-Verify User Manual contains guidelines for avoiding discrimination while using 



13

E-Verify.35  E-Verify may not be used prior to a completed job offer and acceptance as a means 
of pre-screening employees.   Further, employers must follow the procedures for verifying all 
new hires according to the guidelines, rather than selectively verifying specific new hires. As 
discussed previously, employers may not require employees to use specific documentation for 
Form I-9 or E-Verify purposes.  Employers may not use E-Verify to discriminate against any job 
applicant or new hire on the basis of his or her national origin, citizenship, or immigration status, 
and must provide employees with an opportunity to contest a TNC where the systems identifies 
disparity between the information provided by the employee, and submitted by the employers, 
and the information in the government databases. Employees must continue to work during the 
verification process, and employers may take no adverse action against an employee based upon 
E-Verify unless the program issues a Final Nonconfirmation.
    
Using E-Verify does not provide safe harbor from worksite enforcement, but does create a 
rebuttable presumption that the company has not knowingly hired an unauthorized alien.36

Employers must also post notice in a visible place of participation in E-Verify, as well as an anti-
discrimination notices issued by the Office of Special Counsel for Immigration-Related Unfair 
Employment Practices at the Department of Justice.  

X. Preparing to Face the Challenge 

As the federal government struggles to identify solutions to today’s national security and 
immigration crises, it will continue to experiment with systems and rules such as the current 
ruling affecting federal contractors and subcontractors. Federal contractors, however, as the 
guinea pigs for a beta version of some future Electronic Verification System, must understand 
how the system will change their operations and perhaps undermine their revenue streams. They 
must train human resource professionals to identify contracts and employees who must be re-
verified and modify systems for new employees, in order to minimize the harm from the 
database errors and other flaws in the system which could cause economic damage to companies, 
as well as loss of jobs to U.S. citizens and legal residents.

Government contractors are uniquely affected by the mandatory regulation requiring E-Verify 
enrollment because of the temporary nature of their employees, and rapidly changing worksite 
locations often accompanying federal contracts.  Further, federally funded projects are often 
essential in order to respond to the most critical political, economic, military, and technological 
needs of the U.S. government. As a result, federal contractors must understand the new 
requirements, and find solutions to implement these terms in order to minimize delays in hiring, 
shortages of qualified workers, vulnerability from disclosing private records to the government
and impairments to contract performance.

This is a rapidly developing area which will require employers to become experts immediately, 
understanding which contracts are subject to the requirements, which employees are “directly 
engaged” in contract-related employment, and which worksites must be enrolled.  E-Verify 
offers a remedy to one aspect of worksite enforcement in that it addresses monitoring and 
                                               
35 E-Verify User Manual;  See also E-Verify Frequently Asked Questions, November 2008.
36 E-Verify Frequently Asked Questions, November 2008
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enforcement, but is merely a one-prong solution to a multi-prong problem.  Whether E-verify can 
provide the full solution remains to be seen.  Only time will tell if it lays the foundation for a 
more holistic system which also addresses costs to employers, protection to authorized workers, 
and eventually a viable solution for the unauthorized workers who are embedded in our 
workforce.   

Although this legislation is currently limited only to federal contractors, the complexity and 
scope of the employers and employees who will be subject to the final rule is quite complicated.  
Furthermore, and perhaps more significantly, it signals a shift in worksite compliance which will 
undoubtedly affect every citizen, resident, worker and employer in the U.S., from subcontracted 
government building construction crews to former DHS Secretary Chertoff and his cleaning 
service.
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ADDENDUM:  Demystifying Federal Contractor Obligations

1. On what date must a clause committing to enroll in E-Verify be incorporated into 
the Federal Contract?

Under the final rule, as well as the stay of implementation until June 30, 2009, all federal 
contracts awarded and solicitations issued after June 30, 2009 must include a clause committing 
to use E-Verify.  Prior to June 30, 2009, federal contractors need not include the clause 
committing to use E-Verify in their contracts or solicitations, even if performance under the 
contract will begin after June 30, 2009.  

2. What is the Memorandum of Understanding (MOU), and how is it different for 
federal contractors?

The MOU is an agreement between the employer and the DHS and SSA regarding the 
employer’s obligations as an E-Verify user to avoid discrimination and comply with the 
program.37  When a company enrolls in E-Verify for the first time, it must indicate that it is a 
federal contractor (as well as under which category of federal contractor it falls).  The program 
will also prompt the user to select whether it will be verifying current employees assigned to a 
federal contract, or the entire workforce.  

The company may select to verify the entire workforce (existing and new employees) regardless 
of whether all of the employees will be assigned to work directly on the federal contract, but 
must select this option when enrolling.  Existing employees who will not be performing tasks 
relating directly to the federal contract may not be run through E-verify unless the company has 
elected to verify the entire workforce.  At the end of the E-Verify enrollment process, the 
company must sign the MOU stating the terms of agreement between the company and the DHS 
in order to start using it to monitor the work authorization of its employees.  Note, however, that 
E-Verify does not avoid the duty to complete the Form I-9.

3. What defines an employee “assigned to the contract” for purposes of determining 
whether an existing employee must be validated through E-Verify?

Employees normally performing support work such as general company administration, or 
indirect or overhead functions, but who do not perform substantial duties for an individual 
contract, are not considered employees “assigned to the contract” or performing work directly 
under the contract.    

4. When must federal contractors enroll in E-Verify?

                                               
37 The MOU is available at: www.uscis.gov/files/nativedocuments/MOU.pdf; last accessed on 
May 4, 2009.  For background, see Angelo A. Paparelli, “The Immigration Law of Contract:  
Musings on E-Verify,” February 19, 2009, available at www.nationofimmigrators.com/?p=225; 
last accessed on May 4, 2009.
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Companies not previously enrolled in E-Verify which are awarded a federal contract must enroll 
with E-Verify within 30 calendar days of the contract award date.  Employers may enroll in E-
Verify prior to the effective date of the final rule in order to become familiar with using the 
program, but may only use it to verify new employees unless the federal contractor has been 
awarded a contract on or after June 30, 2009.   

5. Is there anything a company must do if it is already enrolled in E-Verify, and is 
subsequently awarded a federal contract after June 30, 2009?  

If already enrolled, a company must update its profile through the “Maintain Company” page 
after the contract has been awarded to indicate that the organization is a Federal Contractor.  At 
that point, the E-Verify user will be prompted to take a tutorial specifically tailored to federal 
contractors.  Employers participating in E-Verify must also post the notice provided by the DHS 
in a visible location available to prospective and existing employees indicating its participation.  
These notices are available through the E-Verify online system in the “On-line resources” 
section.

Once it is enrolled in the program as a qualifying federal contractor, the employer must review 
its existing workforce to identify and re-verify any employees assigned to the existing contract. 

6. When must federal contractors begin using E-Verify on new hires? Existing hires?

Companies enrolling in E-Verify for the first time must enroll in the program within 30 calendar 
days of the contract award date, and must begin using E-Verify to confirm valid work 
authorization for all new hires 90 calendar days from the date the company enrolled with E-
Verify for all existing employees working directly on the federal contract, as well as for all 
newly hired employees.  

After the initial 90 “phase-in” period, employers must verify all new hires within 3 business days 
after their start date.  Employers may initiate verification prior to a new employee’s start date 
provided they have accepted the job offer and completed the Form I-9.   The company must 
continue to use E-Verify for the life of the contract for all new hires, regardless of whether they 
are assigned to the federal contract. 

Even if a company has only one federal contract, once it enrolls in E-Verify, if it hires a new 
employee to work on a non-federal contact, it must run E-verify on that new employee. Note, 
however, that none of the existing employees on the non-federal contract must be verified 
through the program unless the employer elects to enroll in the optional verification program for 
all employees.

Companies that have already been using E-Verify for 90 calendar days as of June 30, 2009 must 
being using E-verify for new hires within three business days after employment begins for all 
federal contracts containing the E-Verify clause.  Because these firms are transitioning to using 
the system as a Federal Contractor for the first time under the final rule (and must update the 
company profile through the “Maintain Company” page online), they still have 90 calendar days 
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from the date of the contract award to begin using the system on existing employees assigned to 
the contract.     

Employers may not re-verify work authorization through E-Verify once authorization has been 
confirmed through the system, even if the employee moves to a new project or contract within 
the company.

7. May employers use E-Verify to screen job applicants to make sure that they only 
hire employees with work authorization?

No.  Pre-screening of job applications is not allowed.  E-Verify may only be used after the 
employee has been offered and accepted the job as detailed by the MOU.  

8. Which existing employees need not be validated through E-Verify?

Existing employees, who are involved with general administration of the company, rather than 
specific work on a federal contract, need not be run through E-Verify.  Only employers with 
federal contracts containing the E-Verify clause may check existing employees through E-
Verify.  A federal contactor must verify new hires and employees who are assigned to the 
contract, and may elect to verify their entire workforce. 

9. Are subcontracts also subject to the requirement?

If the prime contract includes the E-Verify requirement clause and is subject to the mandatory E-
Verify regulation, subcontracts over $3000 for services or construction on a federal contract will 
also require the clause committing to enroll in and use E-Verify after June 30, 2009 as long as 
the subcontract is performed inside the US.  Subcontractors are required to enter into their own 
MOU with the DHS and SSA.

10. Which federal contracts are exempt from the requirement that the contractor enroll 
in and use E-Verify?

 Federal prime contracts for less than $100,000 in goods or services 
 Federal Prime contracts with a period of performance less than 120 days  
 Subcontracts for less than $3000
 Contracts performed outside the United States (which includes the fifty States, the 

District of Columbia, Guam, Puerto Rico, and the US Virgin Islands)
  Indefinite-delivery /indefinite quantity contracts where the remaining period of 

performance extends less than six months after June 30, 2009, and the amount of 
orders expected is not substantial

 Contracts that include only commercially available off-the-shelf items (COTS) and 
related services

11. What is a commercially available off-the-shelf (COTS) item? 
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COTS is an acronym for commercial items (often technology such as computer software or 
hardware) developed externally and available for sale or license to the general public. 
Government projects often employ these products in order to save money on internal 
development where a specific technology already exists.  Federal contracts for COTS products 
are exempt from the requirement to commit to enroll in E-Verify regardless of the contract price 
because the technology is available for sale to the general public.  

The final rule also extends the exemption to most food and agricultural products, including prime 
contracts for agricultural products shipped as bulk cargo that would otherwise have been 
classified as COTS, as well as for services associated with the provision of COTS items (or items 
that would be COTS items but for minor modifications).  Subcontracts that only provide 
supplies, such as food, are also exempt under COTS. 

12.   Have the requirements for completing Form I-9 changed as a result of the 
verification of new employees, or re-verification of existing employees assigned to a federal 
contract?

Yes and no.  Every employee hired after November 6, 1986 must still complete an I-9 form at the 
time of hire.  Employees participating in E-Verify will be required, however, to provide social 
security numbers on the I-9, and will also be required to provide documents with photographs to 
verify identity.  Employees not subject to E-Verify must complete Section 1 of the form within 
three days of starting work, but newly hired employees subject to E-Verify may not begin work 
until the Form I-9 is completed, and they have received a clearance. Employees hired prior to 
November 6, 1986 may not be entered into the E-Verify system because they are not subject to 
the Immigration Reform and Control Act of 1986 (IRCA)38 which amended the Immigration and 
Nationality Act (INA)39 to prohibit hiring or continuing the employment of workers whom the 
employer knows are unauthorized.

13. What is an indefinite-delivery/indefinite quantity contract?

An indefinite delivery/indefinite quantity contract is used to acquire supplies or services where 
exact quantities or dates of future deliveries are not known at the time of contracting.  If an 
indefinite-delivery/indefinite quantity contract is modified after June 30, 2009, it must include 
the clause in all future orders.  If the remaining period of performance extends at least six months 
after the June 30, 2009, and the amount of work or number of orders expected is “substantial,”
then the contract should be modified to include the clause.  

14. What number of orders is considered “substantial”?

There are no parameters defining “substantial” for purposes of determining whether the contract 
must be modified to include the E-Verify clause for an indefinite-delivery /indefinite quantity 
contracts extending six months beyond June 30, 2009 provided by USCIS.
                                               
38 Immigration Reform and Control Act of 1986, Pub L. 99-603, 100 Stat 3359 (codified at 8 
USC 1324a et seq.)
39 INA Section 274A(a)2, 8 USC 1324a(a)(2).
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15.   Which new hires are exempt from E-Verify even though they are assigned to a 
federal contract?

 Employees who have an active federal agency HSPD-12 credential or who hold an 
active U.S. Government security clearance for access to confidential, secret, or top-secret 
information (but they must still complete a Form I-9 at the time of hire). 

The following new hires may only be processed through E-Verify if they are actually assigned to 
a covered federal contract:

 Employees at institutions of higher learning
 Employees at state and local governments
 Employees of government and federally recognized Indian tribes
 Employees for sureties performing under a takeover agreement with a federal agency


